
 

While some cities clear homeless
encampments, others are granting a 'right to
shelter'
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At the end of June, the US Supreme Court upheld an Oregon city's ban
on outdoor camping. The court's decision means that people
experiencing homelessness can be arrested, ticketed and fined for
sleeping outside, even when there are no alternatives.

The case centered on the city of Grants Pass where, in 2019, a class
action lawsuit was brought against the municipal authorities for fining
and jailing people who were sheltering outdoors in tents. A judge found
that enforcing such a ban would amount to "cruel and unusual
punishment," but this was overturned once it reached the Supreme
Court.

Estimates from the US suggest that around 653,000 people experience
homelessness on any given night. In Canada, the number is around 
32,000. The US rate per capita is about 1.5 times that of Canada, though
this varies widely across different cities and regions. Makeshift tent
encampments providing basic spaces of shelter and safety have been
established across North America, acting as stark visual reminders of
growing housing crises.

As a result, the question of whether authorities should be allowed to ban
people from sleeping in public spaces is rising up the political agenda.

Growing homelessness numbers and the appearance of small collections
of tents in London, as well as an asylum seeker encampment in Dublin,
are bellwethers for how this phenomenon could emerge elsewhere.

City authorities enacting bans cite concerns for public and personal
safety and the erosion of public access to the pavements and parks on
which the camps are set up.

But academics and advocates have pointed out that the encampments are
often the result of overcrowding in local shelter systems. For many
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https://www.supremecourt.gov/opinions/23pdf/23-175_19m2.pdf
https://johnsonvgrantspass.com
https://www.law.cornell.edu/supct/cert/23-175#:~:text=Grants%20Pass%20contends%20that%20Robinson,forbid%20punishment%20of%20involuntary%20conduct.&text=Grants%20Pass%20instead%20contends%20that,those%20acts%20may%20be%20involuntary.
https://hls.harvard.edu/today/supreme-court-preview-city-of-grants-pass-v-johnson/
https://homelesshub.ca/collection/homelessness-101/how-many-people-homeless-canada/
https://phys.org/tags/public+spaces/
https://www.ft.com/content/24117a03-37c2-424a-97ed-6a5292f9e92e
https://www.bbc.co.uk/news/uk-england-london-68007238
https://www.bbc.co.uk/news/articles/c72pplgjdkjo
https://www.theguardian.com/society/2019/jun/17/removal-of-homeless-camps-trebles-as-charities-warn-of-out-of-control-crisis
https://www.bclaws.gov.bc.ca/civix/document/id/mo/hmo/m0128_2020
https://www.bclaws.gov.bc.ca/civix/document/id/mo/hmo/m0128_2020


 

people, there is simply no alternative.

Municipal crackdowns can be particularly violent yet remain ineffective.
They force people to disperse from a space of relative security with no
thought for where they might end up.

The "street sweeps" cause people to lose their belongings and to disperse
across the city, severing connections to social networks and services.
This happens again and again, as people set up camp elsewhere. The
instability this causes has been shown to increase the risk of infectious
disease, substance use overdose, and serious physical and mental health
conditions.

Courts are now frequently being called upon to mediate and clarify the
conditions under which people are allowed to set up shelter. I have been
researching these tensions in British Columbia, Canada, where over the
past 25 years, 24 sheltering cases have been brought to the courts.

As with Grants Pass v Johnson, many of these cases draw on arguments
that center on the human rights of those experiencing homelessness.
Historically, courts have overwhelmingly ruled to clear encampments.
However, recent developments have signaled a shift in this trend and the
growing recognition of a "right to shelter."

The right to shelter

This right, newly emerging in British Columbia, builds on a precedent
set in the 2009 case Victoria (City) v Adams. The court found that, in
cases where there is inadequate indoor shelter available, people should
be able to set up shelter outdoors. Since this decision, four subsequent 
cases have drawn on and built upon this principle.

Research shows that being able to shelter in public space can be critical
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https://www.ncbi.nlm.nih.gov/pmc/articles/PMC9585118/
https://www.sciencedirect.com/science/article/pii/S2667321522000269
https://homelesshub.ca/book/office-of-the-federal-housing-advocate/encampments-across-canada-a-human-rights-approach/
https://phys.org/tags/human+rights/
https://allard.ubc.ca/sites/default/files/2023-10/Rush%20to%20Judgment%20Report%20Oct%202023.pdf
https://www.canlii.org/en/on/onsc/doc/2023/2023onsc670/2023onsc670.html
https://bccla.org/wp-content/uploads/2012/03/2009-BCCLA-Judgement-Adams.pdf
https://www.pivotlegal.org/abbotsford_homeless_lawsuit_what_the_decision_means


 

for the dignity and lives of people experiencing homelessness. A 2022 
decision meant that people sheltering at the Crab Park encampment in
Vancouver could remain in the waterfront park. The relative security of
having a permitted location has allowed charities and support networks
to set up, providing food and other basics as well as harm-reduction
resources such as addiction support, and linking people to local housing
support.

This decision broadened the scope of the right to shelter, expanding the
definition of "inadequate indoor shelter" from solely concerning the
number of beds free, to a broader consideration of whether these beds
are genuinely available and suitable.

Some municipal authorities have sought to bypass, or simply ignore,
these decisions. Local residents in Vancouver have argued that the Crab
Park encampment stops others from accessing that section of the park
and so it should be closed.

The city seems to be following a similar logic. By clearing encampments,
authorities are testing and revealing the limits of the law as a tool to
protect the rights of people experiencing homelessness.

Despite this, these "right to shelter" court decisions remain important
because they shift our legal understanding of the role of public space.
Public spaces are now becoming an important part of the provision of
emergency shelter and the housing continuum (the range of housing
options available in the city). Society is being forced to radically
reconsider what, and who, public space is really for.

Researchers have long recognized that a "public" designation does not
guarantee open and equal access to space. Throughout history, there have
been countless examples of different groups of people being excluded
from public space based on racist and discriminatory stereotypes.
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https://belongingsmatter.ca
https://link.springer.com/content/pdf/10.1007/s11606-022-07471-y.pdf
https://nst.ca/win-for-homeless-residents-of-crab-park-vancouver/
https://homelesshub.ca/resource/case-study-vancouver/
https://medium.com/@crabtown101/crab-park-tent-city-celebrates-indigenous-day-with-salmon-barbecue-3c8ab1a37797
https://www.cbc.ca/news/canada/british-columbia/prince-george-homeless-camp-ruling-1.6361818
https://medium.com/@crabtown101/press-release-from-pens-to-penitentiaries-098dedc0be63
https://thetyee.ca/News/2024/04/10/Vancouver-Razed-CRAB-Park-Tent-City/
https://vancouver.ca/files/cov/fact-sheet-2-housing.pdf
https://www.google.co.uk/books/edition/The_Right_to_the_City/2NKoBQAAQBAJ?hl=en&gbpv=0
https://www.theguardian.com/cities/2017/jul/24/revealed-pseudo-public-space-pops-london-investigation-map


 

If we know that public space is never truly public, is it such a leap to
recognize that providing shelter for society's most vulnerable, and
frequently most punished, is a legitimate use of public space? If more
courts accept this and move in the direction of granting a "right to shelter
," it could rewrite the story of homelessness and housing around the
world.

This article is republished from The Conversation under a Creative
Commons license. Read the original article.
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