
 

Whales and dolphins now have legal
personhood in the Pacific—but one treaty
won't be enough to protect them

April 16 2024, by Elliot Doornbos and John Whitehead
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Whales and dolphins have been officially recognized as "legal persons"
in a new treaty formed by Pacific Indigenous leaders from the Cook
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Islands, French Polynesia, Aotearoa (New Zealand) and Tonga.

He Whakaputanga Moana, a treaty that translates as the ocean
declaration of Māori, promotes the protection and survival of these 
animals in an holistic way, according to Mere Takoko, vice president of
environmental organization Conservation International Aotearoa. But
alone, this treaty won't stop illegal or harmful activity against cetaceans
(whales and dolphins).

When the Whanganui river in Aotearoa was granted status as a living
person, personhood meant that "the law now sees no differentiation
between harming the tribe or harming the river because they are one and
the same." If He Whakaputanga Moana takes a similar approach, Pacific
nations could enforce harsh penalties against violators in accordance
with their local criminal or customary justice practices. But the extent of
these protections, and potential punishments when those are violated, are
unclear.

Many whale and dolphin populations either reside in the waters of the
Pacific islands for parts of the year or migrate through them. These
include endangered blue whales, sperm whales (which are listed as
vulnerable) and endangered Hector's dolphins.

Cetaceans (the family that includes whales and dolphins) face various
direct and indirect threats as a result of human action. Historically, 
commercial whaling led to large population declines. That has been
banned by the International Whaling Commission since 1986, although
whaling still continues in some regions.

Today, noise pollution, fishing practices, seabed mining practices and 
climate change have all been linked to species harm and decline.

Ship strikes are recognized as one of the leading causes of whale
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https://www.theguardian.com/world/2017/mar/16/new-zealand-river-granted-same-legal-rights-as-human-being
https://www.iucnredlist.org/species/2477/156923585
https://www.iucnredlist.org/species/41755/160983555
https://www.iucnredlist.org/species/4162/44199757
https://phys.org/tags/commercial+whaling/
https://reports.eia-international.org/keeptheban/#:~:text=An%20estimated%202.9%20million%20whales,allowed%20some%20populations%20to%20recover.
https://iwc.int/management-and-conservation/whaling/commercial
https://movementecologyjournal.biomedcentral.com/articles/10.1186/s40462-024-00458-w
https://www.int-res.com/abstracts/esr/v40/p285-296
https://www.frontiersin.org/articles/10.3389/fmars.2023.1095930/full
https://royalsocietypublishing.org/doi/10.1098/rstb.2021.0249
https://www.frontiersin.org/articles/10.3389/fmars.2019.00793/full


 

mortality. Assigning whales and dolphins the status of personhood could
lead to wider mitigating measures being implemented, such as alternative
shipping routes and speed reductions and hopefully preventing at least
some human-induced cetacean deaths.

Indigenous justice

Given the importance of whales and dolphins to many Pacific
communities, spiritualities, and customs, this treaty is another watershed
moment for Indigenous self-determination. Indigenous voices and actors
are beginning to retake control of their lands and waters, and as tikanga
Māori (Māori customary law) holds increasing weight in Aotearoa's
general legal system, this treaty could mark a shift in Pacific
environmental policy.

Aotearoa currently has a conservative government which has historically
been hostile towards Indigenous rights. Enforcement may be more likely
in other smaller Pacific island nations that typically have more robust
Indigenous governance structures and legal frameworks. Nonetheless, if
the people of Aotearoa elect a more sympathetic government, or if
pressure from other regional leaders increases, there may be greater and
more meaningful enforcement of the treaty.

The treaty may also be criticized by western institutions and
governments that have historically been resistant to environmental rights.
Moreover, some organizations may argue that this treaty is economically
punitive or unenforceable. But this shift to personhood represents one of
the first contemporary examples of transnational Indigenous governance
as a tool to create species justice.

Species rights
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https://archive.iwc.int/pages/view.php?ref=19858&k=#
https://archive.iwc.int/pages/view.php?ref=19858&k=#
https://phys.org/tags/cetacean/
https://teara.govt.nz/en/te-whanau-puha-whales/page-1
https://www.nytimes.com/2017/04/11/world/asia/suva-fiji-tabua.html
https://maorilawreview.co.nz/2023/09/tikanga-maori-in-aotearoa-new-zealand-law-he-poutama/
https://maorilawreview.co.nz/2023/09/tikanga-maori-in-aotearoa-new-zealand-law-he-poutama/
https://www.google.com/url?q=https://www.euppublishing.com/doi/abs/10.3366/legal.2021.0015?journalCode%3Dlegal&source=gmail-imap&ust=1713796251000000&usg=AOvVaw3_f3GTvW6zZtshNYFnz8nA
https://www.google.com/url?q=https://www.euppublishing.com/doi/abs/10.3366/legal.2021.0015?journalCode%3Dlegal&source=gmail-imap&ust=1713796251000000&usg=AOvVaw3_f3GTvW6zZtshNYFnz8nA
https://www.bbc.co.uk/news/world-asia-67621800#:~:text=Thousands%20of%20protesters%20across%20New%20Zealand%20have%20rallied,treaty%20and%20roll%20back%20use%20of%20M%C4%81ori%20language.
https://www.bbc.co.uk/news/world-asia-67621800#:~:text=Thousands%20of%20protesters%20across%20New%20Zealand%20have%20rallied,treaty%20and%20roll%20back%20use%20of%20M%C4%81ori%20language.
https://www.theguardian.com/environment/2024/feb/22/uk-government-can-never-accept-idea-nature-has-rights-delegate-tells-un


 

Since the 1960s, there has been an increase in both legal and academic
discussions regarding the rights of animals.

In 2010, the declaration of rights for cetaceans asserted that whales and
dolphins should not be held in captivity, while in 2013, India declared
dolphins as non-human persons to prevent their import and use for
commercial entertainment, in aquatic parks for example.

This created a new set of rights for dolphins—it's not as broad a set of
rights as it is for humans, and didn't relate to all cetaceans. By contrast,
the new Pacific treaty provides explicit and more comprehensive rights
to many cetaceans in the Pacific, which will create greater protections
for cetaceans used in entertainment.

He Whakaputanga Moana provides transnational protection (beyond one
country) to whales and dolphins—that's a significant jump in scope from
India's declaration. This transnational focus provides greater protection
against crimes that harm cetaceans, as it engages with multiple criminal
justice systems, which creates multiple points for enforcement.

Despite these previous positive steps, there is still no international set
standard of animal rights. Historically, there have been attempts at
establishing animal rights such as the universal declaration of animal
rights at Unesco in 1978. A lack of political will and disagreements
about what these rights would look like for each species have both
resulted in the process being hindered.

Without this global standard, countries have different policies in place
which can significantly vary in terms of the degree of protection for
marine wildlife. This, alongside the migratory nature of cetaceans, poses
further risk to conservation efforts. Long-distance migrations may
expose them to threats from other jurisdictions they pass through. These
may have less protections than those within the Pacific Islands
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https://www.taylorfrancis.com/chapters/edit/10.4324/9781843926344-4/animal-rights-animal-abuse-green-criminology-piers-beirne?context=ubx&refId=f8a2d160-ac55-4c78-a367-9abb683bf197
https://www.cetaceanrights.org/#:~:text=Every%20individual%20cetacean%20has%20the,residence%20within%20their%20natural%20environment.
https://www.cetaceanrights.org/news/latest_news_130813.php
https://www.animallaw.info/sites/default/files/lralvol19_1_91.pdf
https://bristoluniversitypress.co.uk/wildlife-criminology


 

jurisdiction and as such make the protection of cetaceans overall
challenging.

One in five species covered by the UN's convention of migratory species
are threatened with extinction. Cetacean protections require international
cooperation and enforcement to address these global threats.

It's unclear how effective this change will be among all Indigenous
groups and communities because cetacean hunting is a significant
cultural practice for some, both as a ritual activity and a source of
sustenance. It is unlikely this treaty will curtail their historic customs.

Any step towards improving animal welfare and recognizing Indigenous
justice should be welcomed. And the recognition of cetacean
personhood is a critical step forward for both Indigenous justice and
species rights. It highlights the vital role that Indigenous communities
play in creating environmental justice and protecting creatures central to
their historic cultural beliefs.

Global organizations and governments should view this treaty as an
opportunity to bolster the protection of aquatic life, demonstrate their
respect for Indigenous voices and throw their support behind it. But
unfortunately, Indigenous voices are often excluded from environmental
debates, and there's a risk that this treaty may be ignored by some
institutions.

Nonetheless, the signing of this treaty is a positive step forward. It
highlights the wider issues faced by cetaceans, while also creating a
space for greater species and social justice.

This article is republished from The Conversation under a Creative
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https://www.cms.int/sites/default/files/publication/State%20of%20the%20Worlds%20Migratory%20Species%20report_E.pdf
https://link.springer.com/chapter/10.1007/978-3-031-37503-3_10
https://theconversation.com
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