
 

Oil firms forced to consider full climate
effects of new drilling, following landmark
Norwegian court ruling
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Norway's district court in Oslo recently made a decision on fossil fuels
that deserves the attention of every person concerned about climate
change.
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This ruling, which compels energy firms to account for the industry's
entire carbon footprint, could change the way oil and gas licenses are
awarded in Norway—and inspire similar legal challenges to fossil fuel
production in other countries.

The district court judge Lena Skjold Rafoss ruled that three petroleum
production licenses, held by energy companies including Equinor and
Aker BP, were invalid largely due to the lack of consideration that had
been given to so-called "downstream emissions." That is, emissions from
burning the petroleum that these firms would extract from the North Sea
(also called scope 3 emissions).

This case is a big win for environmental campaigners who have tried to
make oil and gas companies account for the emissions that come from
burning their products. Similar efforts have been defeated in legal
challenges elsewhere over the last few years.

As a researcher of climate and energy law, I have noted in my work how
rules on oil and gas licenses are not aligned with national climate targets.
I have called for changing these rules so that the downstream emissions
the oil and gas from a new field will produce are considered when
deciding whether it should go ahead.

Although the judgment only applies to Norway and its implication
should not be overstated, it could seed similar arguments in climate
litigation elsewhere. This could force governments to consider how
drilling for and burning new oil and gas will really affect climate change.

Oil and gas companies applying for exploration and production licenses
in new fields are, in most countries, obliged to produce an environmental
impact assessment (EIA) for each proposed project. Firms submit these
EIAs to the government and they are usually made public. The idea is
that public scrutiny and participation will ensure the government's final
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decision is informed and transparent.

In many countries, EIAs must now account for a project's impact on the
climate. But this obligation is typically interpreted as encompassing the
emissions from exploration and production only—not from burning the
oil and gas extracted.

Despite previous legal challenges and until this recent decision,
regulators and courts in oil-producing countries like Norway and the UK
have been reluctant to make firms account for the emissions that come
from burning the fuels they produce. This is despite the fact these scope
3 or downstream emissions constitute 67%–95% of overall emissions for
oil production.

Why consider downstream emissions?

Regulators and companies argue that these emissions are not relevant as
they do not form a part of the project under consideration. But
regulating demand for oil and gas, through higher emission standards for
vehicles for example, is not enough to tackle climate change.

Research confirms that keeping global heating below 2°C will require a
third of the world's oil and half of its gas reserves to remain underground
by 2050. More recent assessments based on limiting warming to 1.5°C
are even stricter.

Plainly, we cannot keep producing fossil fuels while keeping climate
targets alive.

The legal requirements on EIAs in Norway allow room for
interpretation, carving a role for courts to clarify if downstream
emissions ought to be included. In a 2020 ruling by the Norwegian
Supreme Court, in a case dubbed People v Arctic Oil, the court decided
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that downstream emissions were a relevant consideration for
environmental assessment.

However, the case concerned opening new areas for firms to bid for
licenses and the court ruled that such an assessment was not required at
that stage. This new decision concerns the government awarding
production licenses for specific fields.

At this stage, firms should have a much better understanding of the
geology of the field they intend to drill in, how much oil or gas is there
and the quantity of downstream emissions it should yield. The court
argued that the government's interpretation of the law to exclude
downstream emissions at this stage is too restrictive and downstream
emissions must be considered before granting permits.

Will the decision inspire further legal challenges?

Despite the clear victory for environmental groups, the practical value of
the judgment must be carefully considered.

The judgment will most likely result in an appeal from the Norwegian
Ministry of Energy and take months or years to make its way to the
country's Supreme Court for a final decision. While this might delay the
drilling, if the government complies with the judgment and requires oil
and gas firms to make the necessary downstream emissions assessment it
might still proceed with approving new oil production permits—even if
the assessment shows considerable downstream emissions.

Will courts in other countries follow suit? Not every country has a
written constitution with environmental rights provisions like Norway
(the UK doesn't, for example). But while foreign judgments do not
usually serve as precedent, courts often mention applicable decisions in
consideration of the relevant facts.
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In the UK, a few outstanding cases deal with downstream emissions. For
example, environmental campaign groups Greenpeace and Uplift are
challenging the government's approval of the Rosebank oil and gas field
west of Shetland, in part due to its lack of consideration of downstream
emissions.

The UK Supreme Court is also expected to hand down judgment in the
Finch case. This will decide whether it was lawful for Surrey County
Council to approve an oil development without requiring an assessment
of downstream emissions.

This builds on similar legal challenges in response to new fossil fuel
production in Australia and the US. The outcomes of these cases could
change the assessment process for all fossil fuel projects.

This article is republished from The Conversation under a Creative
Commons license. Read the original article.
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