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Shell ordered to cut its emissions: Ruling
could affect almost any major company in
the world

June 1 2021, by Arthur Petersen
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Dutch judges have ordered the major oil and gas company, Royal Dutch
Shell, to implement stringent carbon dioxide emissions cuts within the
next few years. It is a ruling which could have far reaching
consequences.

Six years after a first landmark climate ruling against the Dutch
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government, the district court of The Hague (administrative capital of
the Netherlands) has again surprised the world by ordering Royal Dutch
Shell to cut its direct and indirect emissions by at least 45% at the end of
2030, relative to 2019 levels.

The details of the judgment matter: if it is upheld—as happened with the
judgment of 2015—the question arises as to whether any company
anywhere in the world can be ordered by Dutch judges to reduce their
emissions.

Some may consider this outlandish, but legally there is nothing
fundamentally new happening here. The Dutch have not suddenly opted
to ingrain Mother Earth in their laws, like Bolivia has. Instead, the court
has recognized a precautionary emissions reduction path for keeping
global temperatures below a safe limit, taken from an IPCC report. And
in principle, any future emission of CO, attributable to any legal entity
(companies or even governments) anywhere in the world that exceeds
this level can now be considered to constitute a wrongful act against
Dutch citizens.

In practice, one should not expect governments and companies to change
course because of a single ruling by a Dutch district court. Besides the
fact that it will take years for appeals to be concluded, it remains
uncertain how this would be enforced globally. But more of these cases
may follow, in the Netherlands and elsewhere, and the strength of the
legal logic will definitely put additional pressures on politicians and
businesses to organize for a more rapid low-carbon transition.

Human rights now include climate change

So, what 1s the legal logic used in this case? Simply put, the
interpretation of human rights has internationally moved to include
climate change. And any government, business or organization can be
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https://www.rechtspraak.nl/Organisatie-en-contact/Organisatie/Rechtbanken/Rechtbank-Den-Haag/Nieuws/Paginas/Royal-Dutch-Shell-must-reduce-CO%3Csub%3E2%3C/sub%3E-emissions.aspx
https://www.climate-laws.org/geographies/bolivia/laws/the-mother-earth-law-and-integral-development-to-live-well-law-no-300
https://phys.org/tags/global+temperatures/
http://ipcc.ch/report/sr15
https://phys.org/tags/emission/

PHYS 19X

held accountable by potential victims for preventing too large a climate
change from happening.

Of course, for a case to be brought successfully, the emissions must be
sufficiently large and responsibility must be sufficiently clear. But it has
now become apparent that no prior regulation is needed to establish the
legal responsibility. The emissions reductions that are required from
each organization form part of an "unwritten standard of care".

From the details of the judgment, we can conclude that to have legal
standing in the Netherlands for this type of case, a claimant needs to
represent Dutch collective interests: the human rights of present and
future Dutch citizens. The court also confirms that, in accordance with
European law, a claimant can choose the country where the climate
damage occurs (in this case, the Netherlands) as the applicable
jurisdiction. This is irrespective of where the responsible organization
and the emissions leading to the damage are actually located around the
world.

In Shell's case, it just so happened—without it being a
requirement—that its top holding company, responsible for setting the
Shell group's policies, is also in the Netherlands.

Shell has some wiggle room

What will now happen with Shell? That still remains to be seen. While
the appeals process plays out over the next couple of years, the company
will already have to drastically change its policies. Immediate
compliance is required, since the order has been declared provisionally
enforceable.

Still, there is a lot of wiggle room for Shell. By far the most (85%) of the
emissions that the order holds Shell responsible for are indirect
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emissions—this includes emissions from products sold by Shell, such as
petrol that is then burnt by a car user. And with respect to these indirect
emissions the order only stipulates a "significant best-efforts obligation"
instead of an absolute obligation.

And even if Shell really does its utmost to work with other organizations,
including governments, to speed up the low-carbon transition in the next
nine years, it may be "saved" from having to aspire to meet the stringent
target set. In the appeals process the size of the emissions reduction
ordered (45%) may be overturned and lowered to 35% or even 25%.

The court judged that a global emissions reduction of at least 45% is
needed to avoid warming of 1.5°C. If not, the human rights (of Dutch
citizens in this court case) will be harmed. It bases this judgment on a
supposed consensus about these numbers among scientists, policy-
makers and a wide range of private organizations. However, as I have
pointed out previously, reaching 1.5°C may be a pipedream and
uncertainty abounds.

The existing uncertainties about numbers should not detract from the
strength of the legal logic—it just means that the specific emissions
reductions required from Shell, and from other companies in other cases,
may fluctuate. However, that a court can order any company to
fundamentally change its business model because it constitutes a climate
danger should give firms around the world pause to rethink their
commitment (or lack thereof) to the low-carbon transition.

This article is republished from The Conversation under a Creative
Commons license. Read the original article.
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