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Tesla without Musk at the wheel? That's
what the SEC wants

September 28 2018, by Tom Krisher And Alexandra Olson

In this Sept. 17, 2018, file photo SpaceX founder and chief executive Elon Musk
speaks after announcing Japanese billionaire Yusaku Maezawa as the first
private passenger on a trip around the moon in Hawthorne, Calif. U.S. securities
regulators have filed a complaint against Musk alleging that he made false and

misleading statements about plans to take the company private in August. (AP
Photo/Chris Carlson, File)

Tesla without Elon Musk at the wheel? To many of the electric car
maker's customers and investors that would be unthinkable. But that's
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what government securities regulators now want to see.

The Securities and Exchange Commission has asked a federal court to
oust Musk as Tesla's chairman and CEQO, alleging he committed
securities fraud with false statements about plans to take the company
private.

The agency says in a complaint filed Thursday that Musk falsely claimed
in an Aug. 7 statement on Twitter that funding had been secured for
Tesla Inc. to go private at $420 per share, a substantial premium over the
stock price at the time.

The SEC is asking the U.S. District Court in Manhattan to bar Musk
from serving as an officer or director of a public company. It also is
asking for an order enjoining Musk from making false and misleading
statements along with repayment of any gains as well as civil penalties.

Ousting Musk, who has a huge celebrity status with more than 22 million
Twitter followers, would be difficult and could damage the company.
He's viewed by many shareholders as the leader and brains behind
Tesla's electric car and solar panel operations.

The stock market shuddered at the prospect. Shares slid more than 12
percent to $269.52 in Friday morning trading after a number of analysts
either downgraded the stock or issued negative notes.

Citi analyst Itay Michaeli downgraded Tesla Inc. shares to Sell/High
Risk from Neutral/High Risk, telling investors in a note that the SEC
case raises the risk of Musk's ouster.

"There's little question that Mr. Musk's departure would likely cause
harm to Tesla's brand, stakeholder confidence and fundraising—thereby

increasing the risk of triggering a downward confidence spiral given the
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state of Tesla's balance sheet," Michaeli wrote.

He also told investors that Musk could stay on, but "the reputational
harm from this might still prevent the stock from immediately returning
to 'normal."" Michaeli set a $225 one-year price target for the stock.

Tesla shares have a $130 "Musk premium" due to future business driven
by Musk as a disrupter of multiple industries, but that could go away if
Musk is ousted, Barclays analyst Brian Johnson wrote in a note.

"Should the SEC be successful in barring Mr. Musk from serving as an
officer or director, investors would focus back on the value of Tesla as a
niche automaker," wrote Johnson, who reiterated an "Underweight"
rating and set a price target of $210.

CFRA analyst Garrett Nelson downgraded the stock from "hold" to
"sell" and reduced his price target to $225. "Despite Musk's recent
erratic behavior, we think most investors want him to remain with the
company and they value shares at what we view as extremely lofty
multiples given the potential for Musk's vision to drive future growth,"
he wrote. "Given uncertainty about Musk's role going forward, we think
a lower valuation is justified."

Musk, in a statement issued by Tesla, disputed the SEC's claims. "I have
always taken action in the best interests of truth, transparency and
investors. Integrity is the most important value in my life and the facts
will show I never compromised this in any way," the statement said.

According to a person knowledgeable about talks between Tesla and
federal securities regulators, Musk rejected a settlement that would have
allowed him to pay a small fine and stay on as CEO of the electric car
company.
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The person, who asked not to be identified because the negotiations were
private, said Friday that Musk rejected the offer because he didn't want
a blemish on his record.

The SEC complaint alleges that Musk's tweet harmed investors who
bought Tesla stock after the tweet but before accurate information about
the funding was made public.

"Corporate officers hold positions of trust in our markets and have
important responsibilities to shareholders," Steven Peikin, co-director of
the SEC's Enforcement Division, said in a statement. "An officer's
celebrity status or reputation as a technological innovator does not give
license to take those responsibilities lightly."

Peter Henning, a law professor at Wayne State University and a former
SEC lawyer, said it's the first fraud case involving use of social media by
the CEO of a public company. Musk and Tesla didn't fully disclose
details of the plan in the Aug. 7 tweet or in later communications that
day as required, he noted.

"You can't make full disclosure in 280 characters," he said, referring to
the length limit of a tweet.

Joseph Grundfest, a professor at Stanford Law School and former SEC
commissioner, said Musk will likely want to settle before trial so that he
could conceivably stay on as CEO, with some constraints such as
prohibiting him from making public statements without supervision. But
Musk also could agree to step down as CEO and instead take another
title, such as chief production officer.

Grundfest also said that the challenge for the SEC is to "appropriately
discipline Musk while not harming Tesla's shareholders."
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According to the complaint, Musk met with representatives of a
sovereign investment fund for 30 to 45 minutes on July 31 at Tesla's
Fremont, California, factory. Tesla has identified the fund as Saudi
Arabia's Public Investment Fund, which owns almost 5 percent of the
company.

Fund representatives expressed interest in taking Tesla private and asked
about building a factory in the Middle East, Musk told the SEC. But at
the meeting, there was no discussion of a dollar amount or ownership
stake for the fund, nor was there discussion of a premium to be paid to
Tesla shareholders, the complaint said. Musk told the SEC that the lead
representative of the fund told him he would be fine with reasonable
terms for a go-private deal.

"Musk acknowledged that no specific deal terms had been established at
the meeting and there was no discussion of what would or would not be
considered reasonable. Nothing was exchanged in writing," the
complaint stated.

The SEC alleged in the 23-page complaint that Musk made the
statements using his mobile phone in the middle of a trading day. That
day, Tesla shares closed up 11 percent from the previous day.

The statements, the complaint said "were premised on a long series of
baseless assumptions and were contrary to facts that Musk knew." Later
in the month, Tesla announced that the go-private plan had been
scrapped.

In its complaint, the SEC said that Musk's statements hurt short sellers,
investors who borrow a company's stock betting that it will fall. Then
they buy the shares back at a lower price and return them to the lenders,
pocketing the profit.
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In August, more than $13 billion worth of Tesla shares were being
"shorted" by investors, the complaint said, as the stock was under
pressure due to questions about Tesla's finances and Musk's erratic
behavior.

Mark Spiegel, a short-seller and constant Musk critic, applauded the
SEC for pursuing what he predicted would be easy for the government to
prove.

Tesla's board said in a statement Thursday night that it is "fully confident
in Elon, his integrity, and his leadership of the company," the statement
said.

© 2018 The Associated Press. All rights reserved.
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